Forensic Accountants have a growing role to play in combating money laundering and tracing assets argues Chris Bennett of Smith & Williamson.

Due to the introduction of the Proceeds of Crime Act and the 2nd EU Directive, together with an increasing level of money laundering, particularly as a result of “September 11”, the call on forensic accountants is growing.

The Government has made more funds available to the Police and other law enforcement agencies, particularly with regard to combating terrorism and illegal immigrants. The tracing of funds and assets of those under investigation and/or charged with relevant offences will provide those accountants experienced in asset tracing with the opportunity to utilise their expertise in enabling the authorities to seize these assets. 

The Proceeds of Crime Act is concerned with the money proceeds from any crime, not just drug trafficking or terrorism as before. Organised crime has now become quite sophisticated, and those involved in it quite often use professionals to help set up and run companies, trusts and other such structures to launder their proceeds. Experienced accountants will be required not only to trace these proceeds, but also to find a way round the labyrinth of transactions which will have been created with the aim of legitimising and concealing these funds.

We are all aware of the use made by criminals of offshore companies, trusts and financial institutions situated in certain financial centres. Slowly, but surely, more of these centres are bringing themselves into what I would call the “legitimate business arena” i.e. taking away the cloak of anonymity which has hidden so many proceeds of crime in the past.

The cycles of money laundering are Creation – Consolidation – Placement – Layering – Integration and Realisation. I show below an example of how the proceeds of crime, say from drug trafficking, might be laundered. Initially, some of the monies, almost always cash, would be drip-fed into banks in this country and then transferred to overseas banks, usually in offshore centres. In the light of current money laundering regulations on UK financial institutions, this will probably restrict the amount that traffickers can pay into UK banks. Substantial amounts of cash will therefore be taken abroad by couriers, used by the trafficker, to his offshore accounts [Placement].

The next act is to move these monies around to different accounts, breaking the proceeds down into different amounts and utilising numbered accounts and/or offshore companies with ownership hidden by offshore trusts, nominee directors or bearer shares. This can, at this stage, make it almost impossible to trace ownership and if the funds are then moved to other offshore companies or bank accounts, the funds are separated even further from the original amounts [Layering].

Having moved monies around, the next stage would be to bring the money out of the system and used to purchase assets. This can be achieved in various ways:

· using offshore companies or trusts to purchase property, both domestic and foreign
· purchasing high value cars and boats
· investing in the stock market
· acquiring private companies or businesses, particularly those with income which contain a large cash element such as clubs, pubs, restaurants and amusement arcades. 
This enables criminals to launder further proceeds of crime by injecting the monies as income. Although they will pay tax on these monies, they have now apparently legitimised the net amounts [Integration].

The experienced forensic accountant can help the authorities in tracing the movement of these funds by identifying the ultimate assets that have been purchased, and ultimately realised, for the purpose of “cleaning” the proceeds of the crime [Realisation].

The preparation of an “expert witness” report should help in any “Confiscation of Assets” proceedings taken by the authorities, and could also assist where a “restraint” order has to be taken out during the course of investigations.

Having said this, do not forget the civil side of the law on which forensic accountants are able to help. Civil litigation has increased over the past years, particularly in the areas requiring financial investigations and reports. 

Areas which are covered include:

· claims for loss of profits and breaches of contract and warranty

· shareholder disputes

· business and share valuations

· matrimonial actions

· personal injury, clinical negligence and fatal accident claims.

For example, forensic accountancy involvement in matrimonial actions has significantly increased. One area is where an assessment of a party’s financial position is required, which may include the valuation of businesses, whether corporate, partnership or sole trader. This may involve an investigation into a business’s real profits which may have been reduced by personal benefits, excessive remuneration or even, dare I suggest, cash extracted by one of the parties. There is also the possibility that profits may be overstated by too low a level of remuneration being charged.

So what should you look for in a forensic accountant? He, or she, should come with an open mind and, of course, be highly skilled and experienced in their field. Inevitably, forensic accountants need the ability to absorb large volumes of documentation and to understand a wide range of business methods. You should demand – and get - their commitment to the task and expect them to be able to communicate effectively with non-experts. Given the importance of the role, it is also essential that he or she is acceptable to the Court and experienced in giving evidence.

